The EU ten years long strategy, Europe 2020, is coming up to its final assessment, including the interplay of both the competition and consumer protection in the internal single market. The pivotal legislative instrument in this respect, the Unfair Commercial Practices Directive ("UCPD"), was enacted even before Europe 2020 and was supposed to lead to a full harmonization of the protection against unfair business-to-consumer commercial practices, regardless whether misleading or aggressive, by the year 2007. The judiciary answer whether this has been achieved and supports the EU is to be learned from the competent court -Court of Justice of EU. A deep research is performed to provide data for a holistic Meta-Analysis which comparatively and critically assesses this strong, but not yet fully settled, case law consisting of almost 100 UCPD cases, and to expose it to the legislative wording, official EU statements and academic press. The key hypothesis suggests that the study of this case law in the light of the legislative wording, along with the official opinions of the EU and academic literature, provides valuable insights and suggestions about the status quo of achievements of the UCPD and Europe 2020 as well as the commitment of the EU and the attitude of the ultimate stakeholders, Europeans.
Introduction
The EU ten years long strategy, Europe 2020, is rather steadily approaching its climax, along with the moment of the final assessment about whether a smart, sustainable and inclusive growth in the context of the single internal market was reached. The strategy includes five interrelated headline targets to be achieved by the year 2020, encompassing employment, innovation, education, poverty and social inclusion, and climate/energy (Staníčková 2018) . In particular, the effective and efficient setting and operation of the digital single market is highly important, and its pre-requisites are fairness, trust and certainty, even in this virtual environment. Therefore, the interplay of both the competition and consumer protection in such a market, regardless whether in a tangible or an intangible form, is pivotal and logically becomes subject to a full harmonization. Indeed, already during the preceding decade long strategy, the European Commission moved to a rather ambitious legislative package which brought forth, among other items, the Directive 2005/29/EC concerning unfair business-toconsumer commercial practices in the internal market, i.e. Unfair Commercial Practices Directive ("UCPD"), which was supposed to lead to a full harmonization of the protection against unfair business-to-consumer commercial practices, regardless whether misleading or aggressive, by the year 2007. Therefore, we have the benefit of being able to observe the results of the more than ten years during which, across the whole of the EU, there should be applied the same regime and approaches regarding the protection of consumers from the effects of these unfair commercial practices. Is this an objective truth or merely a subjective illusion? The leitmotif of this contribution is that the ultimate judges in this respect are the judges from the Court of Justice of the EU, because they have a universal and ultimate
Literature and legislative review
The society of the 21 st century is marked by the globalization, eager competition and complex intergration (Piekarczyk 2016) and innovation attempts, which are challenging and not spontaneously smooth (Pohulak-Żołędowska 2016). Decades of digitalization further magnify these features (Vivant 2016) and blur the distinction between the tangible and intangible (MacGregor Pelikánová 2012). Neverthless, in this challenging setting, there are obvious certainties. One of them is the combination of the supranational and intergovernmental nature of the current EU, which has normative and other characteristics centered around the concept of the single market with significant institutional features and a competing interest group (Damro 2012) . Another is the EU commitment to the single internal market with the famous quartet of freedoms (Cvik & Pelikánová 2016) , i.e. the unrestrained and fair competition is an obvious cornerstone of the modern European integration regardless of the EU confusion and vacillation between political desire, historical truth and economic reality (Chirita 2014 ).
The current ten year strategy for the EU, aka Europe 2020, has three priorities -smart, sustainable and inclusive growth (EC 2010), and aims to develop the technological and other potentials of the European economy (Balcerzak 2016a ) in order to reach a higher and similar competitive level in the entire EU with a focus on social responsible stability (Pakšiová 2016 ). The goals of Europe 2020 lie in the perception of fact that a common market or internal market requires a certain degree of homogeneity in economic development of countries, which is not necessarily an automatic outcome of the European integration process but, eventually, has to be assisted by active policy interventions (both European or/and national interventions) what Europe 2020 represent (Melecký 2018) . The EU 2020 R&D target is hard to reach for some of CEE region countries (Bočková & Meluzín 2016) .
Although this drive for the globalization, digitalizaiton and competitivness is shared by the EU and all EU member states, nobody, including the EU, can ignore the notorious fact that these states, their businesses and individuals recognize and follow different social, political and economic traditions (MacGregorPelikánová 2017).
There are several roots and raisons for these differences, including the plain fact that, although continental law jurisdictions with their formalistic approach prevail (MacGregor Pelikánová 2014), still in the sphere of the EU rules on the existence of the unrestrained competition and its fairness (Turečková and Nevima 2017) and fair competition take perhaps even stronger inspiration from the common law jurisdictions. This trend is magnified by the nature and operation of the EU law, which penetrates into national laws of EU member states as an occupying authority on a foreign soil, by making use of a national procedural setting to directly incorporate and enforce its norms with the national jurisdictions of the EU member states (Azolai 2011 ). There are basically three sources of the EU law -primary, secondary and supplementary. The primary sources have an intergovernmental nature, create the constitutional foundation and include the Treaty on EU ("TEU"), Treaty on the functioning of EU ("TFEU") and Charter of fundamental rights of the EU ("Charter"). The secondary sources, such as Regulation and Directive, and supplementary sources, such as the case law of the CJ EU, have rather a supranational nature and must be in compliance with the primary sources. All sources of the EU law should be in line with the set strategy and implement it, i.e. they need to reflect Europe 2020 as a product of the European Commission influenced by both formal and informal institutions (Pasimeni & Pasimeni 2016 ) and shaped as a policy for the economic dominance of the EU on the global market (Stec & Grzebyk 2017 ). This overambitious attitude partially misses appropriate competencies (Erixon 2010 ) and might even lead to the increase of differences between EU member states (Çolak & Ege 2013), both on a macro-economic level (Lajtkepova 2016 & Balcerzak 2016b and micro-economic level. Hence, some worship Europe 2020 while others consider Europe 2020 as a failure caused by the wrong setting and insufficient efforts of many European economies, especially the most important ones (Balcerzak 2015) .
Based on the TEU and TFEU, the rules protecting the competition on the single internal market belong to the exclusive conferred competencies of the EU (Art.3(1)b TFEU -the establishing of the competition rules necessary for the functioning of the internal market). In contrast, the rules protecting the fairness of such a competition belong merely to the shared conferred competencies of the EU (Art.4(2)a TFEU -internal market, Art.4(2)f TFEUconsumer protection). Therefore, the unfair commercial practices are covered by both the EU law and EU member states' laws and the key instruments of the EU law regarding unfair commercial practices are Directives. These Directives can go either for a simple harmonization or for a full harmonization which is close to the unification. They can take different approaches and perspectives, focusing on the market (Art.49 et foll. TFEU), consumer protection (Art.169 TFEU, Art.38 Charter), and freedom to conduct business (Art.16 Charter), etc. In addition, TFEU covers economic cohesion (Art.174 et foll.) and administrative cooperation (Art.197). The Charter incorporates the freedom to conduct a business (Art.16), right to property (Art.17), the consumer protection (Art.38) and right to good administration (Art.41) along with the right of access to documents (Art.42).
Until 2005, EU member states have been dealing individually and particularly with unfair competition practices (Margoni 2016) , including unfair commercial practices of businesses towards consumers, except for a few harmonization EU efforts to protect consumers. Then, the EU crossed the Rubicon and moved directly to the very strongly unifying harmonization, the full harmonization by the UCPD, despite strong conceptual disparities in EU member states' laws (Osuji 2011) . Namely, the UCPD was adopted to contribute to the proper functioning of the internal single market and achieve a high level of consumer protection by approximating laws (Art.1 UCPD) and this should be done by a full harmonization (Art.4 UCPD). The UCPD generally banishes unfair business-to-consumer commercial practices (Art.3 and 5 UCPD), namely unfair commercial practices which are misleading and aggressive (Art.5 et foll. UCPD), and includes the blacklist of commercial practices that are always considered unfair (Annex I of the UCPD). Since the UCPD transposition deadline was set as 12th June, 2007 (Art.19 UCPD), we benefit by over ten years experience in interpreting and applying the harmonized regime of the UCPD in the entire EU (MacGregor Pelikánová 2017).
The UCPD is an ambitious strategic project of the EU dealing with unfair commercial practices under the auspices of the consumer protection law branch, while attempting to achieve objectives of consumer protection as well as competition protection in the sense of the protection of the European integration, based on the single internal market (MacGregor Pelikánová 2017). It might be suggested that after a long period of an excessive focus on competition (antimonopoly and antitrust) law, the EU appears to start to truly care about the daily operation of the single internal market while keeping consumers in mind (Tesauro & Russo 2008 ). This is welcome by one academic stream, while others reject any attempts to mix IP, consumer protection, competition and unfair competition regimes (Chronopoulos 2014) . This hesitation about the EU approach to the unfair commercial practices was not fully amended by official original explanatory notes or statements, i.e. by documents issued by the (2016) 320 Communication about a comprehensive approach to stimulating cross-border e-Commerce for Europe´s citizens and busineeses. Well, the EU law goes here for the full harmonization and since iura novit curia, judges must interprete and apply the UCPD and judges from the CJ EU have to be the top experts and authorities in this respect. Their case law is a true supplementary source of law and has to be considered, if not followed, across the EU by all, including all national judges. So what does this case law tell us?
Data and research methods
The analysis of the case law of the CJ EU on the unfair commercial practices can be scientifically and academically performed by the holistic Meta-Analysis (Silverman 2013) while exploring primary and secondary data. The quantitative research and data are to be complemented by qualitative research, along with critical closing and commenting and refreshed by Socratic questioning (Areeda 1996) . Namely, the pre-requirement for the fairness of such analysis is to consider information generated by the legislative framework and by academia and to explore a reasonably high number of relevant cases. Considered cases are from the CJ EU, because pursuant to the leitmotif of this contribution, the ultimate judge in this respect are the judges from the CJ EU. These judges have a universal and ultimate competency to hear direct actions as well as indirect actions via requests for a preliminary ruling and they truly employ it.
The search for the cases took advantage of the official case law database of the CJ EU, of the possibility to perform a key word search and the denomination of the key legislative instrument -UCDP with its full harmonization. Namely, based on the critical knowledge of the law setting and academic opinion streams, the CJ EU database with the search mask was accessed on the curia.eu domain, i.e. on the URL http://curia.europa.eu/juris/recherche.jsf?language=en and in the search mask the closed cases using the term "Uniform Commercial Practices Directive" was requested. The search was performed in August 2018 and generated decisions issued between 2005 and 2018, i.e. the last decision was from 5 th July 2018. In order to double check and not miss cases using only abbreviations, a similar research was done by using the search term "2005/29". By contrast, indicating "UCPD" did not yield any results. Thereafter, a tedious examination was manually performed by the author, i.e. the author has not relied on any automatic mechanisms and in order to reach the highest possible fairness and accuracy of the analysis of these cases, she has checked each and every generated case and performed a teleological interpretation suitable for that type of case (MacGregor Pelikánová 2014). The author has a law background from both the continental as well as common law jurisdictions and so has the capacity to perform such an interpretation and to assess each and every case and categorize the yielded casuistic data in the overview table. In sum, all yielded cases and their key documents -judgments and opinions -were examined for the relevancy and, due to the extent of the results (over 100 documents), only the directly relevant which were issued after 2011 were considered and placed in Table 1 .
The key hypothesis is that the study of this case law in the light of the legislative wording, along with the official opinions of the EU and academic literature, provides valuable hints and suggestions about the status quo of achievements of the UCPD and Europe 2020 as well as the commitment of the EU and the attitude of the ultimate stakeholders, Europeans. This overview table shows a unique dynamic interaction and is pivotal for the confirmation or rejection of the key hypothesis as well as for the related discussion and ultimate conclusions.
The Case Law of the CJ EU on the Unfair Commercial Practices Directive.
The search for CJ EU cases about the UCPD within the database curia.eu and while using the search term "Uniform Commercial Practices Directive" generated eight pages of results with 157 documents reflecting nearly 100 closed cases. Double checking of these results were done by making a search using the search term "2005/29" which generated five pages of results with 75 cases. All yielded cases and their key documents -judgments and opinions -were examined for their relevancy. Virtually all these documents were issued in the preliminary ruling proceedings and were either judgments ("PRJ") or opinions of the Advocate General (PRO), the only significant exception was C-421/12 condemning Belgium, see Table 1 . In order to maintain relevancy, the focus was only on documents issued between 2012 and August 2018 and only on cases linked to the UCPD as such, i.e. the "approximation of laws" cases rather than on "transport", "taxation", "social policy" etc. Table 1 , below, summarized the most relevant cases by providing their case number, name of one party, type of the document, concerned EU member state (nationality of the court raising the preliminary question to the CJ EU) and key content information, i.e. summary of the impact of the case on the interpretation and application of the UDRP or even a direct citation from the case mentioning UCPD. Directive 2005/29/EC must be interpreted as not precluding a national provision, which protects public health and the dignity of the profession of dentists, first, by imposing a general and absolute prohibition of any advertising relating to the provision of oral and dental care services and, secondly, by establishing certain requirements of discretion with regard to signs of dental practices.
C-611/14
Canal Digital Danmark A/S PRJ / Denm.
Interpretation of Art.6 & Art.7 UCPD -must be interpreted as meaning that, for the purposes of assessing whether a commercial practice must be regarded as a misleading omission, consideration should be given to the context 
PRJ / Austria
Directive 2005/29/EC must be interpreted as meaning that, if a commercial practice satisfies all the criteria specified in Article 6(1) of that directive for being categorised as a misleading practice in relation to the consumer, it is not necessary to determine whether such a practice is also contrary to the requirements of professional diligence as referred to in Article 5(2)(a) of the directive in order for it legitimately to be regarded as unfair and, therefore, prohibited in accordance with Article 5(1) of the directive Source: Prepared by the author based on the data generated by the CJ EU case law databese [online][accessed on 22nd August 2018] Available at http://curia.europa.eu/juris/recherche.jsf?language=en Therefore, the narrow, and more towards both relevancy and currency oreinted, search of the case law according to the above indicated criteria oriented on UCPD generated 24 documents in the closed cases. All cases, except one, were a preliminary ruling. The preliminary rulings were requested by national courts from a few EU member states and tackled similar issues.
To compare this CJ EU abundancy, a similar research was done with respect to the database of the Czech Supreme Court, i.e. once in the search, mask the term "2005/29", and a list of 11 cases emerged. All these cases were decided by the two Senates -23 Cdo and 32 Cdo ( The majority of these cases deals with the UCPD and its application rather within their obitur datum, but still a significant numbere of these cases have relevancy with respect to the UCPD. Nevertheless their analysis would go over the scope of this paper.
Results and discussion
In order to address the key hypothesis, a literature and legislative review was performed and on its base the case law of the CJ EU, with respect to the UCPD since 2012 was examined.
Over one hundred closed cases were yielded by the automatic search and manually examined, i.e. read and assessed by the author. From this pool, 24 relevant ones were selected and placed in the overview Table 1 . Although from a statistical point of view pools including 24 or even 100 elements are not impressive and at the very edge of the significance, in this context we can extract valuable hints and suggestions about the UCPD perception, interpretation and application.
Firstly, the UCPD is around since 2005 and after one decade of hesitations (MacGregor Pelikánová 2017), the European Commission made a set of new attempts to help to understand UCPD and make it more effective and efficient across the entire EU, see the Communication and Guidance from 2016 mentioned above. Along with this trend, the CJ EU once again showed its tandem co-operation with the European Commission and has worked hard to issue a solid case law. Namely, over one hundred cases have been already by the CJ EU while directly dealing with the UCPD and even once based on an action filed by the European Commission the CJ EU found that one EU member state, Belgium, failed to properly transpose the UCPD and hence committed a breach of the EU law. In this respect, it is plausible to conclude that the EU, especially the pro-European internal tandem, is serious about the UCPD and determined to work on its transposition and application in an efficient manner. This endeavor is neither futile nor waisteful because the UCPD appears as effective, i.e. as going in the right direction, namely to be a rather good instrument, despite the slight confusion over its goals and the perhaps too ambitious full harmonization (MacGregor Pelikánová 2017). Naturally, a further research in this respect would be desirable Secondly, 23 of 24 selected cases were launched by national courts seeking the advice of the CJ EU about the interpretation and application of the CJ EU, i.e. these already decided cases are final preliminary rulings of the CJ EU on various aspects of the UCPD causing issues in national settings and leading to disputes brought to national judges. Germany and Belgium are EU member states where the transposition of the UCPD is a topic for individuals and businesses and even judges to which these individuals and businesses do not hesitate to bring their disputes. Judges from Germany presented, since 2012, at least six preliminary ruling requests about the UCPD, while judges from Belgium at least seven prelimnary ruling requests. Namely, of these 23 already finally by judgment addressed cases, six were brought Thirdly, each of the relevant 23 cases had to deal with a certain provision of the UCPD. Interestingly, some provisions were, and are, much more "popular", i.e. needing CJ EU advice on the interpretation and application, than others. To these "popular" provisions, i.e. provisions about which national courts were not sure how to interpret and apply, belong Art.2 UCPD regarding various definitions, Art. 6 and 7 UCPD on misleading actions and misleading omissions and Annex I with the black list of commercial practices considered in all circumstances unfair. In contrast, no preliminary ruling requests were presented and thus no cases were decided by the CJ EU about the purpose of the UCPD (Art.1), the full harmonization (Art.4), about aggressive commercial actions (Art.8 et foll.), about codes of conduct (Art.10) and about the enforcement (Art.11). In sum, the UCPD prohibits B2C unfair commercial practices which can be typically misleading actions and omissions or aggressive practices. The case law focuses much more on the misleading commercial practices than aggressive commercial practices. Often these misleading actions and omissions deal with advertising and payment services. Often the CJ EU underlines the need of an ad hoc contextual assessment and this casuistic approach requires an extensive study of all circumstances. This is not suprising. However, it is surprising that the chronic problem of the definition of the key criterion -average consumer -is not addressed by the case law.
Conclusion
The UCPD is effective, because it is an important EU law instrument with a direct impact on national markets as well as the digital single market and generally in compliance with Europe 2020. The EU is right to bring rules in this field and perhaps even right to do it via the full harmonization. The UCPD is efficient, as its transposition, interpretation and application is, at least from 2016, proactively addressed by the European Commission and CJ EU. Yet the matter gets more complex once we move from the EU level to EU member states' level and the illustrious effectiveness and efficiency of the UCPD is fading. There is room and instruments for improvement, such as the study of the top and most current case law on the UCPD, namely the study of the relevant case law of the CJ EU on UCPD since 2012.
The key hypothesis is that the study of this case law in the light of the legislative wording, along with the official opinions of the EU and academic literature, provides valuable hints and suggestions about the status quo of achievements of the UCPD and Europe 2020 as well as the commitment of the EU and the attitude of the ultimate stakeholders, Europeans, is to be confirmed. These hints and suggestions entail at least three spheres.
Firstly, over one hundred cases have been already decided by the CJ EU while directly dealing with the UCPD and 23 of the 24 most relevant cases are preliminary rulings of the CJ EU providing advice to national courts about the interpretation and application of the UCPD. This case law is solid and deserves respect and deeper study in order to enhance awareness in the entire EU and to make the full harmonization the reality. Boldly, here the EU seems to do a decent job and ball is on the side of EU member states.
Secondly, 1 of the 24 most relevant cases is not about preliminary rulings but instead about the failure to properly transpose the UCPD. It is surprising, in this case, that Belgium was found "guilty", while the majority of the remaining 23 cases on preliminary rulings were initiated by Belgian judges (7 cases out of 23) and German judges (6 cases out of 23). The legislature in Belgium made a mistake vis-à-vis the transposition of the UCPD, but Belgium judiciary can hardly be blamed as being too passive and over-confident with respect to UCPD. Very different suggestions can be proposed regarding the Southern and Central European states and even France (!). It would be worthy to explore if these states and their judges ignore the UCPD or rather feel no need to ask for advice from the CJ EU, and what would be the reasons for that is a good question! Hence, a national case law search and analyses should be brought.
Thirdly, the case law deals with definitions and misleading actions and omissions, but is silent about many other issues, such as aggressive commercial practices. This is surprising and even worrysome. The aggressive practices often have much worse consequences for consumers and thus Europeans should be very eager to fight agasint them and the European judges should seek a fully harmonized approach to assist in this respect. Another surprise that is raisisng concern is the fact that the case law does not deal with the chronic issue of the definition of the average consumer, i.e. does not bridge the differences in perception especially between EU law and German law.
The fair analysis of the case law of the CJ EU on the unfair commercial practices reveals a lot in these three spheres and even beyond, and even more can be found by expanding and deepening this study. There are many casuistic questions. Do Germans really care more about B2C fairness than the French? Are PIGS states as reckless regarding unfair competition as they were about their public finances? There are even more conceptual questions. Since the UCPD is a good EU instrument, why are some EU member states, their businesses, individuals and judges more committed to its perfect interpretation and application than others? Ultimately, can we have a digital single market with fair B2C practices in the EU?
